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Plaintiffs, Mrdechai Levin and Stavros Frantzis, as
Trustees of the M&S Realty Trust (“M&S’), submt this menorandum
(1) in opposition to Defendants’ notion to dismss or allow
Plaintiffs conplaint for specific performance to a near date
certain or default Plaintiffs and grant interimpartial relief
fromprelimnary injunction (the “Motion to Dismss”), and (2) in
support of their notion for summary judgment.

Prelimnary Statenent

This is an action for specific performance of a witten
contract for the purchase and sale of certain real property in

Jamai ca Plain. Soon after the contract was executed, Defendants,



the sellers, began to demand material terns and conditions
benefitting themthat were neither contained in nor consistent
with the contract.

As a result, Plaintiffs filed this action and noved for a
prelimnary injunction prohibiting Defendants from conveying to
any third party any interest in the property. On May 10, 2000,
this Court (Hnkle, J.) granted the notion. The injunction is
still in effect.

After the injunction issued, Defendants wthdrew their
demand for the nost significant extra-contractual condition they
had been demanding. Wth that obstacle renoved, the parties
began the process of preparing for a closing. Unfortunately,
Def endants began in that connection and otherwise to insist on
additional terns and conditions benefitting themthat are neither
contained in the contract nor consistent with its terns. For
exanpl e, they demanded that the prom ssory note contenpl ated by
the contract contain a pre-paynent penalty. For exanple, they
demanded that Plaintiffs pay the fees of the attorney they had
retained to draft the necessary instrunents. And nost recently,
t hey have repudi ated a contract obligation to renove an
underground oil storage tank in accordance with all state,
federal, and local |aws and regul ati ons.

Def endants’ (1) insistence on additional terns and
conditions that favor them and that are neither contained in nor
consistent with the contract, and (2) repudi ati on of express
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terms and conditions of the contract prevent the parties from
closing. Defendants’ claimto the contrary notw thstandi ng,
Plaintiffs are not, therefore, to blame for the fact that the
transacti on has not been consunmated. The parties have not
cl osed only because Defendants continue to attenpt to extract a
better deal.

Thus, the Motion to Dismss is frivolous. In the first
i nstance, since the notion relies on matters and materials
outside the pleadings, it is no notion to dismss. Further, it
contains not one citation to any rule, statue, or court decision,
which sinply reflects that it has no basis in law. Further
still, Defendants’ claimthat Plaintiffs are in breach is
denonstrably false. Dismssal of the conplaint is not warranted.

VWhat is warranted is summary judgnent in Plaintiffs favor
There are no genuine issues of material fact: The parties agree
that there is an enforceable contract. There is no genuine issue
of fact concerning the requirenents thereof. Dividing the
parties are, instead, clainms by Defendants for terns and
conditions that are, as a matter of law, nore than that to which
they are entitled under the contract. Under these circunstances,
summary judgnent granting Plaintiffs specific performance shoul d

be grant ed.



Fact s/ Backgr ound?

Shortly before February 4, 2000, M&S nmade a witten offer to
purchase the real property owned by the Ashton Anory Realty Trust
(“Ashton”) and known as 59 Anory Street, Janmica Plain (the
“Prem ses”). Defendants are the trustees of Ashton. On February
4, 2000, Kevin L. Quinlan, counsel to Ashton, faxed to M&S
witten cormments on the “proposed offer.”

On or about February 11, 2000, M&S extended a revised
witten offer to Ashton. The witten offer identifies the buyer,
the seller, the price, and the property. It also contains as an
express condition that Ashton will provide financing in the form
of a take-back nortgage for 70% of the purchase price at the rate
of 9% wth paynents of interest only for the four-year term of
the note. It also provides that the nortgage will be a standard
commercial nortgage formcustomarily used by banks in greater
Boston. It also provides that the “first nortgage will allow for
additional junior nortgages.” The offer says nothing about any
penalty for pre-paynent of the nortgage | oan.

The offer also provides that it was the intention of the
parties that, on or before March 31, 2000, the "definitive terns
of [the offer to purchase were to be] enbodied in a nore

conprehensi ve Purchase and Sal e Agreenment ("P&S') which w ||

! The Statenment of Facts tracks the concurrently filed separate and

nore detailed Rule 9A(b)(5) statenment of facts as to which there is no genui ne
i ssue, which contains citations to the supporting evidence.

4



carry out the terns of the [offer to purchase] and will contain
such agreenents, [etc.,] as are customary in transactions of the
nature contenplated by [the offer to purchase].” The witten
offer also contains a provision requiring the seller to renove

t he underground fuel storage tank at the Prem ses “in accordance
to city, state and federal regulations, at its own cost and
expense.” It provides further that M& will reinburse Ashton for
the cost to renmove the tank and any asbestos, up to a maxi mum of
$20, 000.

Ashton accepted the witten offer, in witing, on February
11, 2000, form ng the contract. During the negotiations |eading
up to the formation of the contract, Ashton was represented by
counsel. MS was not.

Nearly two nonths |ater, after the parties had exchanged
vari ous correspondence, drafts of the anticipated purchase and
sal e agreenent, and comments on drafts, M. Quinlan asked Marie
Lee, Plaintiffs’ real estate counsel, to add the follow ng
provision to the P&S:

Buyers shall personally and individually, jointly and
several ly, guarantee the note.

This was the first nmention, in any of the correspondence, drafts
(itncluding the first draft of the P&S, which M. Quinlan hinself
prepared), and comments on drafts, of personal guaranties by
Messrs Levin and Frantzis. There is nothing in the contract

itself concerning personal guarantees.



Because personal guarantees had not been agreed upon and
were not referenced in the contract, Ms. Lee objected to M.
Quinlan’s request for the provision quoted above. M. Quinlan
responded by claimng that personal guarantees are part and
parcel of the “standard commercial nortgage form which is
customarily used by banks in the greater Boston area” (the term
that appears in the contract) and indicated that the seller would
not provide the agreed-upon financing w thout them

At or about this time, defendant Peterson nade the sane
demand for personal guarantees directly to Messrs. Levin and
Frantzis. In addition, he told themthat Defendants wanted a
commtnment in the P&S that M&S woul d use the proceeds fromthe
secondary financing exclusively for inprovenents on the building.
The contract contains no such requirenent, and no such
requi renent had been agreed to.

Thereafter, Plaintiffs asked Defendants to execute the
purchase and sal e agreenent contenplated by the contract. They
refused and indicated that they would not cl ose absent the
personal guarantees by Plaintiffs (and even threatened | egal
action on the issue). Nevertheless, at or about this tine, M.
Quinlan faxed to Ms. Lee a “first draft nortgage re Anory sale”
t hat contai ned no personal guarantees.

On May 3, 2000, Defendants changed the basis for their

demand for personal guarantees. \Wereas they previously had



asserted as the basis for their demand for personal guarantees
that standard form nortgages contain them they clained on May 3
that Messrs. Levin and Frantzis had orally agreed to provide
personal guarantees. (Messrs. Levin and Frantzis deny that they
ever agreed to the personal guaranties.)

In view of Defendants’ refusal to proceed absent personal
guarantees, Plaintiffs filed this action on May 5, 2000, al ong
with a notion for a prelimnary injunction prohibiting
Def endants from anong other things, conveying any interest in
the property to any third party. Judge H nkle heard argunent on
the notion on May 9, 2000. During the argunent, she pointed out
that, even assum ng an oral prom se of personal guarantees had
been made (which Plaintiffs deny), the prom se would be barred
by the Statute of Frauds. Thus, on May 10, 2000, Judge Hi nkle
granted the notion.

On or about May 18, 2000, Defendants indicated in witing
that they had “acqui esced to conveyi ng the subject
properties to M& S Realty Trust by way of paynent including a
t ake back purchase noney nortgage w thout personal guaranty
provi di ng the damage action against the seller(s) is dismssed.”
Defendants insisted at this tine, however, that they would not
proceed unless Plaintiffs agreed to pay the legal fees of Marijo
McCarthy, the new counsel they had retained to prepare, for

them the nortgage and title insurance docunentation. There is



no provision in the contract for Plaintiffs’ paynent of
Defendants’ | egal fees. Defendants also insisted that
Plaintiffs “shortly escrow the $20, 000.00 tank renoval and
asbestos renoval nonies with an agent to be nutually agreed
upon.” The contract, while requiring Plaintiffs to credit

agai nst the purchase price at closing up to $20,000 to cover the

cost of renoving the tank and any asbestos, contains no
provision requiring the noney to be escrowed in advance.

Def endants al so insisted that “any |ast nonths (sic) rents and
security deposits now existing or collected by nortgagor during
the lifetinme of the nortgage wll |ikew se be escrowed.” There
is absolutely no provision in the contract for such an
arrangenent.

By letter dated May 24, 2000, Plaintiffs objected to these
| atest extra-contractual demands. The letter expl ained why the
demands were inconsistent wwth the contract. Thereafter,

Def endants apparently dropped a nunber of the denmands but
refused to proceed unless Plaintiffs paid Ms. McCarthy' s fees.
As an accommodation only, and in order to preserve the deal,
Plaintiffs agreed to pay, and have paid, Ms. MCarthy’'s fees,
even though they have no contractual obligation to do so.

Def endants al so demanded yet another termto which they
were not entitled. They insisted that the prom ssory note
provide that if Plaintiffs were to repay the | oan in advance,

t hey woul d pay Defendants a substantial prepaynent penalty (up
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to approxi mately $60,000). There is absolutely no provision in
the contract for a prepaynent penalty, and standard nortgage

| oans do not provide for such a penalty unless they have been
agreed upon in advance; there was no such agreenent here.
Nevert hel ess, as yet anot her acconmobdati on designed to resolve
matters, and based on the condition that there be no other
demands for extra-contractual terns and conditions, Plaintiffs
agreed to the prepaynent penalty.?

During the sumrer nonths, drafts of the requisite nortgage
i nstrunment, assignnent, and prom ssory note were exchanged. The
nmost recent drafts, prepared by Ms. McCarthy, are dated August
28, 2000. As discussed below, the drafts contain even nore
terms and conditions that are inconsistent wwth the contract.

On August 10, 2000, M. Quinlan (know ng that Ms. Lee was
on vacation) wote to Ms. Lee’s partner, Mark MCue, who had not
been directly involved in this matter. The principal subject of
the letter was the mandatory cl ean-up of the contam nation that
had been reveal ed when Defendants renoved t he underground oi
storage tank and associ ated piping (as the contract required).
M. Quinlan enclosed a copy of the environnental report on the

contam nation that Defendants' consultant had prepared, and

2 Plaintiffs sought a quid pro quo for the pre-paynent penalty.

They asked Defendants to extend the termof the loan fromfour years to nine.
Def endants refused. Unlike Defendants, who to this day insist on terns and
conditions that have no basis in the contract, Plaintiffs dropped the request
to extend the term The nuch ado in Defendants’ notion about Plaintiffs’
extension request is, therefore, about nothing.
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indicated that the “seller” (sic) will escrowwth Ms. MCarthy
“one and one half times” the “estimted” cost to clean up the
contam nation. He then dictated that the escrowed funds woul d
be applied only to the costs of the renediati on and conpli ance
activities “made necessary” by the sellers’ licensed site
professional. He then dictated that, upon certification of site
conpliance, the bal ance of the escrowed funds would be rel eased
to the sellers. He then made various threats concerni ng what
woul d happen if Plaintiffs were to attenpt to use the funds for
any ot her purpose (not that there was any basis for suggesting
that they would). Turning to another subject, he then dictated
that there “will be no other changes to the nortgage docunents”
(even though, as noted above and expl ai ned bel ow, the docunents
contain nunerous provisions that are inconsistent with the
contract). Next, he clained that it is in everyone's interest
to expedite the transaction, and he dictated an arbitrary and
unil aterally-determ ned deadline for Plaintiffs to confirmin
witing their willingness to close by August 22 (another
unilaterally-set and arbitrary deadline) and their acceptance of
his dictated conditions concerning renediation. He then nmade a
second threat, viz. that absent such confirmation, Defendants
would “file for relief fromthe prelimnary injunction

di ssolution of the |lis pendens, and sunmary judgnent.” Al though
the letter correctly acknow edged Defendants’ obligation to fund
the renedi ation, the denmands concerning the scope of the clean-
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up, the escrowi ng of funds, the nortgage docunents, and the
cl osing date were, anong other things, inconsistent with the
contract.

M. Quinlan wote to M. MCue and Ms. Lee on August 14,
2000. In this letter, he announced that his clients were
willing to postpone the | egal action he had threatened on August
10, provided Plaintiffs sent to his clients an additional non-
ref undabl e deposit of $25,000. This demand, |ike so many
others, had no basis in the contract.

On August 17, 2000, Plaintiffs’ counsel responded to M.
Quinlan’s letters of August 10 and 14, conplaining that the
| etters appeared to have been tined to take advantage of Ms.

Lee’ s absence and stating, anong other things, that “there is no

basi s whatsoever in the agreenent for the conditions your

letters purport to inpose.”

During the first week of Septenber, Defendants reversed
field with respect to their obligation to clean-up the tank-
related contam nation. Wereas they previously had admtted
that they were to bear the costs of the renediation, they took
the position that all the contract required of themwas to
remove the tank and that they had no further obligation with

respect to the legally mandated cl ean-up of the contam nation.

This new contention is not only inconsistent with Defendants’
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prior position, it is flat wong. Defendants are legally (and
therefore contractually) responsible to conduct the cl ean-up.

Mor eover, as noted above, Defendants continue to insist
that the nortgage, assignnent, and promi ssory note contain terns
and conditions that, as a matter of law, are not included in the
contract and/or that are inconsistent therewth:

1. Defendants insist that the nortgage identify
by nunber of nortgages, nortgagee, and anount the
junior nortgages on the Prem ses. Such specific
identification, and the resulting limtation on
Plaintiffs’ ability to place other or substitute
juni or nortgages, are inconsistent with the contract,
whi ch provides only that the nortgage “wll allow for
addi tional junior nortgage(s).” (Enphasis added.)
The contract does not provide either that the nortgage
identify the junior nortgages or that plaintiffs wll
be in any respect limted in the ability to effect
substitute or additional nortgages.

2. Defendants insist that Plaintiffs indemify
them even with respect to clains arising out of the
tank renoval. The tank renoval is, however, clearly
Def endants’ responsibility. Defendants are seeking
broader indemification than that to which they are
entitl ed.

3. Defendants also insist that the nortgage
provi sion covering events of default contain |anguage
that also would Ilimt Plaintiffs’ ability to effect
junior nortgages. For the reasons stated above, this
position conflicts wth the | anguage of the contract.

4. Defendants also insist that the assignnment
instrunment provide that Plaintiffs are prohibited from
executing any | ease |longer than one year. There is no
| anguage in the contract that requires such a
limtation, and “standard conmmercial nortgage fornis]

: customarily used by banks in the greater Boston
area . . .” (the contract |anguage governing the

requi renents of the nortgage instrunments) do not
contain such a tine limtation. Furthernore, the

i nclusion of such a provision is inconsistent with the
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parties’ shared interest in enhancing the financial
per formance of the property.

5. Defendants also insist that the assignnent
provide that Plaintiffs may not accept security
deposits or rent in excess of one nonth in advance.
This position is inconsistent with the contract
because (1) there is no express |anguage in the
contract that requires such a limtation, and (2)
“standard commerci al nortgage fornis] :
customarily used by banks in the greater Boston area .
. .” do not contain such alimtation. (This is a
commerci al property.)

6. Defendants also insist that the provision in
t he assi gnnent concerning insurance not reference
customin Boston. This position is inconsistent with
the customincorporated in the contract by reference.

7. Defendants also insist that the assignnent
contain a provision indemifying them agai nst al
clainms arising out of the current |easing arrangenents
at the Premses. (At the sane tinme, they refuse to
provide certifications based on which Defendants can
be assured that they are not assum ng undi scl osed
liabilities arising out of such arrangenents.) There
IS no express |anguage in the contract that requires
Plaintiffs to provide such protection

8. Defendants also insist that the prom ssory
note provide for a substantial prepaynment penalty.
There is no express | anguage in the contract that
requires plaintiffs to pay such a penalty, and custom
dictates that such a penalty obtains only where it is
agreed to in advance, which is not the case here.

9. Finally, as noted above, Defendants now
appear to contend that it is not their responsibility
to conduct the response and renedial activities
necessitated by the renoval of the tank. This
position conflicts wth the | anguage of the contract.
It is also dianetrically opposed to Defendants’
consistent position until |ast week. Before |ast
week, defendants, by word and deed, had confirnmed that
the response and renedial activities were their
obl i gation under the contract.
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Def endants’ positions are all that stand in the way of a
closing.?

Ar gunent.

DEFENDANTS MOTI ON IS MERI TLESS, AND
PLAI NTI FES ARE ENTI TLED TO SUWARY JUDGVENT

Def endants’ acceptance of Plaintiffs’ witten offer to
purchase created an enforceabl e contract on which Defendants

refuse to perform In MCarthy v. Tobin, 429 Mass. 84, 706

N. E. 2d 629 (1999), the Supreme Judicial Court held that, if the
parties intend to be bound, an accepted offer to purchase real
estate is a binding contract, even if it requires the execution
of a purchase and sale agreenent. The facts of McCarthy are

i ndi stinguishable fromthose at bar. MCarthy executed an offer
to purchase real estate. The offer contained a description of
the prem ses, the price, deposit requirenents, limted title
requi renents, and the time and place for the closing. The offer
al so required the parties to execute a purchase and sal e
agreenent and provided that the agreenent “when executed, shal
be the agreenent between the parties . . ..” 429 Mass. at 85,

706 N. E. 2d at 631. Elsewhere the offer provided, as an

3 By letter dated Septenmber 18, 2000, Plaintiffs specified the

poi nts of di sagreenent, explai ned why Defendants’ position on each such point
is inconsistent with the contract, identified the precise | anguage or position
with respect to each such position that is consistent with the contract, and
indicated that, with one exception, if Defendants were to agree to such

| anguage or position in each instance, they would close. The exception is
that Plaintiffs are prepared to honor their prior conmtnent to prepaynent
penal ties, provided Defendants drop their position on the renaining eight

i ssues in dispute. Defendants refused.

14



additional termor condition, “Subject to a Purchase and Sal e
Agreenent satisfactory to Buyer and Seller.” It also provided
that it was a | egal docunent that created binding obligations
and urged the recipient to consult counsel.

Tobin, the prospective seller, signed the offer. For
reasons not relevant to the current situation, no purchase and
sal e agreenent was signed. Tobin [ater signed a purchase and
sal e agreenent with another party. Before that deal could
close, McCarthy filed suit for specific performance. Tobin and
the other party noved for summary judgnent and won. MCarthy
appeal ed.

The Appeals Court reversed, and the Suprene Judicial Court
granted an application for further review. The primary issue
before the Suprene Judicial Court and the parties’ positions
t hereon were:

[ Whether the OTP (offer to purchase) executed by

McCarthy and Tobin was a binding contract. Tobin and

the DiM nicos argue that it was not because of the

provi sion requiring the execution of a purchase and

sal e agreenent. MCarthy urges that he and Tobin

intended to be bound by the OIP and that execution of

t he purchase and sal e agreenent was nerely a

formality.

Id. at 86, 706 N. E.2d at 631. The court began its anal ysis by
noting that “the controlling fact is the intention of the
parties.” The court rejected Tobin's argunent that a present

intention to be bound could not be inferred because the offer

requi red the execution of a purchase and sal e agreenent.
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Quoting prior precedent, the court noted that if there has been
agreenent on all material terns, it may be inferred that the
pur pose of a final docunent is only to serve as a “polished
menor andum of an already binding contract.” 1d. at 87, 706
N. E. 2d at 632 (citation to quoted case omtted). The court went
on to note that the provisions of a final purchase and sale
agreenent can be negoti ated, but such negotiations do not
prevent a conclusion that a contract exists, because there are
norms for the resolution of such negotiated items.* Further,
requests for revisions as to mnisterial and nonessential terns,
the court noted, do not show an intention not to be bound. The
court also noted that a conclusion that there exists an
intention to be bound is bolstered if the offer to purchase
contains “famliar contractual |anguage.” Such a conclusion is

bol stered also if the offer sets forth the anmount to be paid and

4 That all details have not been worked out is no bar to

enforcenent. As Judge Agnes recently expl ai ned,

The fact that parties have reached agreenent for the sale of rea
property and nenorialize their agreenent in a signed offer form
i ke the one involved in McCarthy and in this case does not
preclude the parties fromreaching additional agreenents relating
to the property that is the subject of the sale or with respect to
the terms of the sale, and does not prevent the parties from
agreeing to nodify or even abrogate the terns of the agreenent.
However, the nmere fact that parties may di scuss matters relating
to the sale of real property but do not indicate in their

ot herwi se conplete, signed offer . . . that they have not reached
agreenment on such matters and do not, therefore, intend to be
bound by what they have signed, will not detract fromlegally

bi ndi ng effect of such signed agreenent.

Marshall v. McDonnell, Gvil Action No. 00-1440-D, Menorandum and Order on
Plaintiff’s Mdtion for Lis Pendens and a Prelimnary |njunction (Essex
Superior Court, August 28, 2000) (copy attached hereto as Exhibit A).
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when, describes the property, and specifies for how |l ong the
offer is open. The court also added, in a footnote, that if
parties wi sh not to be bound by an offer to purchase, they
shoul d enpl oy | anguage suggested in an Appeals Court case, to
wit,
The purpose of this docunent is to nenorialize

certain business points. The parties nutually

acknow edge that their agreenent is qualified and that

t hey, therefore, contenplate the drafting and

execution of a nore detailed agreenent. They intend

to be bound only by the execution of such an agreenent

and not by this prelimnary docunent.

Goren v. Royal lnvestnents Inc., 25 Mass. App. C. 137, 143, 516

N.E 2d 173, 175 (1987) (cited by McCarthy court). MCarthy has
been applied in other cases |like the one at bar. See, e.q.,

Gardner v. Lazure, Cvil Action No. 99-2447B, Menorandum of

Decision and Order on Plaintiffs Mdtion for Prelimnary
I njunction at 3 (Wrcester Superior C ., Jan. 7, 2000) (copy
attached hereto as Exhibit B)

In view of McCarthy, there is and can be no question that
an accepted offer to purchase real estate, such as the one at
bar, is binding, notw thstanding a requirenent for the
negoti ati on and execution of a purchase and sal e agreenent,
provided an intent to be bound is indicated. There is and can
be no question that the indicia of such an intent include (1)
that the offer set forth the price and describe the property,
(2) that the offer contain typical contract |anguage, (3) that
the offer not contain the | anguage quoted above, and (4) that
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the unresolved issues are immterial, mnisterial, or capable of
resolution by resort to norns.

The test established by McCarthy and applied by its progeny
applies directly here: The witten offer (which Defendants
counsel reviewed and on which he commented in witing) sets
forth all of the material ternms. Further, its paragraph 4
indicates that it was considered an agreenent and not a
precursor to an agreenent: It states that the contenpl ated
purchase and sale agreenent is nerely to enbody the definitive
terms of the offer and to carry out the terns of the offer, and
that it is to contain in addition nerely customary provisions.

O her provisions contain traditional contractual |anguage, e.g.,
paragraph 7 ("in the event of a default under this Ofer"),
paragraph 8 ("the obligations of the Buyer and Seller under this
Ofer"). Aso, the offer does not contain the | anguage that the
Suprene Judicial Court indicated should be used to indicate that
a binding contract is not intended, or any |anguage like it.
Finally, the issues left unresolved by the offer are only
immterial, mnisterial, or capable of resolution by resort to
norns. Thus, under McCarthy, MS and Ashton have a binding and
enforceabl e contract for the purchase of the property in

questi on.

Def endants do not disagree that there is a contract and
that it is enforceable. Indeed, that the contract exists and is
enforceable is the gravanen of Defendants’ notion.
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The di sagreenent at bar has to do with what the contract
requires in respect of certain specific issues. This
di sagreenent rai ses no genuine issues of material fact.
(I'ndeed, it is an issue for the Court.) Determ ning what the
contract requires on these issues requires sinply a conparison
of the contract |anguage (and the custom and | aw i ncor por at ed
therein by reference) with the parties’ respective positions on
the i ssues and selecting the position that corresponds with the
contract requirenent. (Stated differently, that Defendants’
positions are inconsistent with the contract can be denonstrated
based on matters that are not in dispute, to wit, the contract
| anguage and the custom and | aw i ncorporated therein by
reference.) The conclusion that this process yields is that, as
described in detail above, Defendants’ positions on the issues
that divide the parties are, as a matter of |aw, inconsistent
with the contract. Thus, Defendants, not Plaintiffs, are in
breach because they are insisting, yet again, on terns and
conditions to which the parties did not agree.

Accordi ngly, summary judgnment requiring Defendants to honor
their obligations under the contract (by wi thdrawing their
positions on the points in dispute and perform ng according to

the ternms of the contract) is warranted.
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Concl usi on

For the foregoing reasons, Defendants’ notion should be
deni ed, and sunmary judgnment providing for specific performnce
of the contract (per the ternms and conditions Plaintiffs
proposed (see Lee Dec., Ex. Q) should be granted.

Dat ed: Septenber 25, 2000 Respectful ly subm tted,
MORDECHAI LEVI N and
STAVROS FRANTZI' S, Trustees
of the M&S Realty Trust,

By their attorneys,

David B. Chaffin
BBO No. 549245
Kat hl een A Kell ey
BBO No. 562342
Hare & Chaffin

160 Federal Street
Bost on, MA 02110
(617) 330-5000

CERTI FI CATE OF SERVI CE

| hereby certify that on this 25th day of Septenber 2000,
true and correct copy of the foregoi ng docunent was served by
hand on counsel of record for defendants.

David B. Chaffin

277014. 918
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